UTAH CATTLEMEN S ASSOO ATI ON ET AL
| BLA 95-45 t hrough 95-49 Deci ded January 9, 1998

onsol i dat ed appeal s froma decision of the Ostrict Manager, Salt
Lake (Wah) DO strict, Bureau of Land Managenent, approving an ani nal danage
control plan for public lands in the Salt Lake Dstrict. EA UI-020-93-48.

Set asi de and renanded.
1. Aninmal Danage Gontrol

I n approving an ani nal danage control plan, BLMis
required to provide sufficient evidence and anal ysi s of
predation | osses to justify the level of ADC program
activities selected. Specifically, BLMnust explain
why pl anned control is necessary on the areas where it
is provided and relate the | evel of control to the
level of |ivestock | osses.

APPEARANCES.  Brent Tanner, Salt Lake dty, Wah, for the Wah Gattlenen' s
Associ ation; Darrell Johnson, Rush Valley, Wah, pro se; Bonnie Young,
Brighamdty, Wah, pro se; George Nckas, Salt Lake dty, UWah, for Wah
WI derness Association; Cary G Peterson, Salt Lake dty, Uah, for Sate
of Uah.

(PN ON BY ADM N STRATI VE JUDGE GRANT

Thi s case invol ves consol i dated appeal s froman August 30, 1994,
Deci sion Record (DR issued by the Salt Lake (Wah) D strict Minager,
Bureau of Land Managenent (BLM, approving an ani nal danage control (ADO
programfor public lands in that district. 1/

The DR was based on Environnental Assessnent (EA) No. UI-020- 93-48
which was tiered directly to the earlier programmati c environnental i npact
staterent (HS, US FHsh and WIdlife Service, Manmal i an Predat or Danage

1/ Appellants in this consolidated case are the Wah Gattlenen's

Associ ation (I BLA 95-45), Darrell Johnson (1BLA 95-46), Bonnie Young (I BLA
95-47), Wah WIderness Association (UWah WIderness) (I1BLA 95-48), and the
Sate of Wah (IBLA 95-49).
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Managenent for Livestock Protection in the Wstern Lhited Sates (1979).
(EFAat 2.) The DRnade a finding of no significant inpact (FONS) and
concl uded that the proposed action anal yzed in the EA woul d al | ow ADC
"actions to be conducted for the protection of |ivestock on public |ands
and at the sane tine protect human safety and environnental concerns.” (DR
at 5.) The DRstated that the prinary purpose was to reduce |ivestock

| osses due to predation. Wiile BLMauthorizes ADCon public lands, it is
carried out by the Aninal and Plant Heal th Inspection Service, US
Departnent of Agriculture (APHYS), 2/ under both a National and a state
Menor andum of Unhderstanding (M) . 3/ Thus, the BLMdecision allows APH S
to conduct "an integrated predator control programon public land wthin
the Salt Lake Dstrict." (DRat 1.) The Dstrict Manager concluded in the
CRthat "[s]ufficient |ivestock | osses have been docunented in APHS
records for ne to conclude that an integrated control programis justified
onpublic land." (CRat 5.)

The EA on which the DRis based is intended to be a "long term
docunent™ which "wll only be updated when a significant change has
occurred wthin the Salt Lake Dstrict ADC Program” (EAat 2.) The EA
did not eval uate the phil osophy or nerits of the programnoting those
natters were "national programmati c concerns and therefore beyond the
scope" of the district's authority. (EAat 2.) It evaluated "how where,
and to what degree the Programi woul d be applied in the district. (EA at
3.) The EAnoted that the BLMrole is to determne if the program pl anned
by APH S woul d pl ace predators or other animals in jeopardy and to i npose
any mtigation required to avoi d unnecessary and undue danage to public
land resources. (EA at 3.) An annual control plan neeting wth APHS
woul d determine the nature and extent of ADC activities on the public |ands
and whether or not adjustnents fromthe previous year's programwoul d be
necessary. (EA at 3.)

The EA anal yzes five alternatives including the proposed action
(alternative 1); continuing the previously authorized ADC program using
nonl ethal control; expandi ng control; and precl udi ng ADC on public |ands.
The EA noted that the alternative of allowng predator control districtw de
wth all tools availabl e bei ng used as needed was rejected wthout detailed
anal ysi s because such an alternative would ignore BLMs nandate to regul ate
t he ADC programbased upon nul tipl e-use values. (EA at 14.)

Under the proposed action, 62 of the 159 grazing allotnents in the
district would be open to control. [In 1989, there were 132 allotnents wth
ADC agreenents. It would be the responsibility of each |ivestock operator
to apply applicabl e and prudent nonl ethal predator |oss controls such as

2/ Responsibility for inplenenting the ADC programwas transferred by
statute in 1985 fromthe US FHsh and Wildlife Service to APHS (EA at
2.)

3/ The Wah Dvision of Wildlife Resources (LDMR is also a participant in
the State MO
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scare devi ces, physical barriers, guard aninal s, and husbandry practi ces.
Li vestock permttees are strongly encouraged to apply nonl et hal predat or

| oss control s before requesting authorizati on of ADC control. (EA at 4.)
The EA recogni zed that guard dogs had w de potential for application and
coul d be used effectively under sone circunstances, but al so stated they
had sone limtations. However, the EA determined that those graziers who
were nost successful used an integrated approach conbi ni ng good husbandry
practices wth both I ethal and nonlethal controls and were flexi bl e enough
to becone inforned about other effective nethods as they are devel oped.
(EA at 5.)

The EAidentified the coyote as the principal target species, and,
thus, control activities would be concentrated on them although operations
would not be limted to coyotes. The intent of the plan woul d be "to
reduce ani nal depredation as quickly as possible and to direct control at
depredating individual s or |ocal depredating popul ations while avoi di ng
control of non-depredating aninals.” (EAat 5 ) Preventative control
woul d be authorized wthin "F anned Gontrol Areas.” However, control
operations could be initiated prior to the onset of predatory |ivestock
| osses or prior to the introduction of |ivestock upon a specific area wth
historical |osses to predators. |d. orrective predator damage control
woul d be aut hori zed where APH S had verified and docunented w thin the | ast
30 days that a danage probl emexi sted and that the probl emwas significant
enough to warrant control services. |d.

Lethal control nethods aut horized under the proposed action include
traps, snares, M44 sodi umcyani de devi ces, shooting, and aerial hunting.
The district woul d require case-by-case prior notification and approval to
use M44' s, which would only be used when APH S ADC determined the use of
ot her nethods woul d be ineffective and would result in a hardship on the
permttee suffering |ivestock |osses. 1d. at 10. The proposed action
requires notification of the specific location of the devices, the date of
installation and the date of expected removal. 1d. Denning (killing
aninals in the den wth gas cartridges or by shooting) would not be al | owed
unless it coul d be positively confirned that the young were part of an
of fending famly group.

Preventative control woul d be authorized only wthin "HF anned Gontrol
Areas" and only when APH S ADC nade an eval uation and determnation that
livestock | osses had historically occurred and woul d continue to occur in
the absence of control activities. orrective predator danage control
woul d be aut hori zed where APH § ADC had verified and docunented that a
current danage probl emexi sted that was significant enough to warrant
control services. (EAat 5.)

"Nbo control zones" under the proposed action are areas where control
needs are not anticipated due to a lack of historic |ivestock | osses and/ or
a lack of operator request. A livestock operator could request control,
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but had to submt |oss data to APH S which woul d eval uate it and det er mne
if energency control neasures were warranted. (EA at 6.)

The proposed action sets forth restrictions on ADC activities that
apply to threatened, endangered, and special status species, as well as to
W | derness and w | derness study areas, hurman safety zones, and bird hunting
areas. (EAat 9-11.) ontrol of bear, bobcat, and cougar woul d be
permtted only when a docunented | oss has been confirned and only the
of fendi ng indi vidual nay be taken and then only after receiving approval
fromthe DR and BLM (EA at 11.)

Under the proposed action alternative, aerial hunting woul d be
permtted only wthin "P anned Gontrol Areas" after the appropriate BLM
area office is notified of the area to be hunted, dates of hunting and
other pertinent infornation. The Area Manager woul d approve the
information prior to the aerial hunting operation.

Aternative 2 invol ves continuation of the previous APH S ADC program
fromFY 1989. A the tine of the Ostrict Manager's Decision, there was no
current APH S ADC programdue to a statew de restriction to "Ewrgency
Qntrol nly" until a new EA was conpl eted. The earlier programwas
simlar to the proposed action but was |ess restrictive. This alternative
woul d permt unlimted denning as wel |l as decrease the public safety zones
to /4 mle from1/2 mle in the proposed alternative. Mreover, under
this alternative, planned control areas woul d i nclude cattle allotnents.

Under Alternative 3, no | ethal ADC work woul d be conducted on public
| ands by APH S except where energency control is necessary for public
safety. Nonlethal devices such as siren-strobes or propane expl oders woul d
be used by APHS to stop persistent |ivestock predation. Unhder this
alternative, APHS woul d investigate, confirm and record all reported
danage situations to ensure that responsible control techni ques were used.

Under Alternative 4, preventive and corrective ADC actions woul d be
pursued as aggressively as legally possible. Both preventive and
corrective aerial gunning woul d occur yearlong, as needs were identified.
There woul d be aggressive use of M44's. Athough still subject to the
approval of the BLMSate Orector, M44' s woul d be enpl oyed for preventive
control. Among ot her neasures to be used, woul d be singl e-dose | et hal
baits and restricted-use pesticides whi ch woul d be applied by certified
pesti ci de applicators.

Aternative 5is the no action alternative under which there woul d be
no APH § ADC control on BLMnanaged | ands. However, while there woul d be
no predator control on public |ands, both private | andowners and state | and
| essees woul d continue to be able to enter into agreenents wth APH S ADC
to carry out ADC activities on non-BLMIlands. Unhder this alternative,
taking of state-protected predators (except the coyote and red fox) woul d
be at the discretion of the users and sportsnen and woul d cone under the
state gane | ans, while nonprotected predators (coyotes and red fox) woul d
cone
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under the Sate Departnent of Agriculture regulations. This alternative is
described as resulting in less control over the kind of devices used and
the nanner in which these devi ces woul d be used.

The statenents of reasons (SOR's) for appeal filed by Appellants Uah
Gattlenen, Darrell Johnson, Bonnie Young, and the Sate of Wah raise
certain common issues going to the authority of BLMin this matter. These
Appel lants argue that BLMhas no jurisdiction to restrict aeria hunting
and that approval of aircraft use in control areas shoul d be done at the
annual work-plan neeting, not on a case-by-case basis. Al of these
Appel lants al so chal | enge BLMs restrictions on the use of M44's,
contending that restricting their use to a last-resort nullifies their
ef fectiveness. They assert that the areas of use and tinmng of pl acenent
shoul d be worked out as part of the annual work-plan for the nost effective
use of the device. Further, these Appel l ants chal | enge the jurisdiction of
BLMto require approval prior to any cougar or bear renoval. These
Appel lants assert that jurisdictionto regulate renoval of wldife such as
cougar and bear is vested solely in the state.

The Wah Gattlenen, Johnson, and Young al so chal | enge the BLMDR as
discrimnatory against cattle ranchers. daimng that as cattle producers
they suffer |osses annually to coyote predation, they note that the
preferred alternative provides for preventative control only in sheep
allotnents. They assert that this is discrimnatory agai nst cattle
ranchers. The UWah Gattlenen and Johnson rai se an additional argunent in
regard to the human safety zone. UWhder the preferred alternative, there
nay be no control activities wthin /2 mle of rivers, streans, springs,
ponds, and reservoirs unless required for hunan health or safety reasons
and then only after receiving prior approval fromthe Dstrict Mnager.
Both the Wah Gattl enen and Johnson argue that this zone nay el inmnate
areas of critical control as that area is often where depredation can occur
and the ngjority of predators can be found.

The Wah WI derness has chal | enged the BLMCR on the ground that the
EA does not consi der an adequate range of alternatives; fails to
denonstrate a need for the proposed action or that it wll be effective;
and does not adequately respond to the conments on the draft EA
Soecifically, Wah WIderness asserts that the ADC Decision and
acconpanyi ng docunents do not satisfy the requirenents of the National
Environnental Policy Act (NEPA), 42 US C 88 4321 through 4370 (1994). It
notes that NEPA requires Federal agencies to "[s]tudy, devel op, and
describe appropriate alternatives to recommended courses of action in any
proposal whi ch invol ves unresol ved conflicts concerning alternative uses of
availabl e resources.” 42 US C 8§ 4332(B (1994). Wah WIderness argues
that NEPArequires that alternatives be studied and devel oped and t hat
i nforned and neani ngful consideration of alternatives is an integral part
of the statutory schene. Wah WIderness points out that the Board has
held that "[a]ll reasonabl e alternatives nust be consi dered and obvi ous
alternatives
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nay not be ignored.” Woning Gane & H sh Gommission, 91 | BLA 364, 369
(1986) (citations omtted). 4/

U ah WIderness asserts that an EA nust "include a brief discussion of
the need for the proposal ." 40 CF.R 8§ 1508.9(b). dting a decision of
the Secretary of the Interior on appeal froman EA prepared for a FY 1992
ADC program 5/ Wah WIderness contends that the EA nust present data
regardi ng the nunier of |ivestock |osses to predation and anal yze that data
in resolving the questions of need and effectiveness. Wah WI derness
cites statew de annual |osses of 12 percent as reported in the 1993 Uah
Agricultural Satistics Annual Report prepared by the Wah Departnent of
Agriculture as contrasted wth the EA which reports an annual percentage of
sheep lost to coyotes of 0.6 percent. (SCRat 14, EAat 15.) Appel |l ant
chal | enges the | ack of support in the record for an expensive | et hal
control program especially when the EAitself states that "[r]elative to
the econony of the livestock industry wthin the Dstrict [the anount of
damage historically sustained] is not significant." (SORat 15 EAat 21.)

As a threshold matter, certain argunents raised in these appeal s are
properly rejected as |lacking either factual support in the record or a
sustainabl e legal rationale. Wth respect to BLMrestrictions on ADC
activities conducted on public lands, we find no conflict has been shown
between the authority of the state to regul ate activities such as hunting
and the authority of BLMin nanagi ng the public |ands to regul ate ADC
activities to protect public land resources. Thus, for exanpl e,
notw thstanding the authority of the state to regulate wldlife and hunting
wthinits boundaries, BLMhas issued special recreation permts for "fox
hunt" events on public lands. See Red Rock Hounds, Inc., 123 | BLA 314
(1992). Regarding allegations of discrimnation agai nst cattle graziers,
we note that the record shows reported | osses of calves as a total of three
for the period fromFY 1988 through FY 1993. (EAat Ap. C) dven the
level of loss, we find no inproper discrimnation against cattle graziers
has been shown. W& also find that Appellants have failed to carry the
burden of show ng error in the conditions and stipul ations required by BLM
regarding aerial gunning, M44's, and buffer zones.

Reviewng the record in this case, we find that at the tine the EA was
prepared, there were approxi natel y 90,000 sheep and 22,000 cattle being

4/ In challenging the adequacy of the anal ysis of alternatives, Uah

WI derness cites the discussion regarding alternative 3 (nonlethal
controls). Wah WIderness points out that this discussion cites predator-
loss statistics of 4.3 percent for lanbs and 0.3 percent for ewes fromthe
1979 programmatic B S which are inconsistent wth the | ocal |oss experience
inthe district between 0.2 and 0.6 percent for |anbs and ewes set forth

el sewhere in the EA (EA at 15.)

5 Inthe Matter of the Appeals of Cormittee for Idaho's Hgh Desert,

Gl den Eagl e Audubon Soci ety, and John Barringer, SEC 92-1D 101, Dec. 17,
1992 (hereinafter cited as Conmttee for 1daho' s H gh Desert).
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grazed on public lands wthin the district. (EAat 15.) Based upon an
average of approxi mately 90,000 sheep grazed on public lands wthin the
district, BLMdetermned that the reported sheep loss 6/ rate was 0.6
percent, and the verified |oss rate was 0.2 percent. The EA acknow edges
that these loss rates are well bel ow | oss percentages in any ot her study
docunent revi ewed, but concludes that economic inpacts to individual
ranchers coul d be substantially greater. (EAat 21.) 7/

[1] The problemof the analysis required to establish a basis for
sel ecting an ADC alternative was addressed by the Secretary of the Interior
in Cormttee for Idaho's Hgh Desert. In review ng another ADC program
the Secretary found:

Athough it is evident that predation occurs in the Boi se
Dstrict, a decision regarding the necessity for the | evel of
control proposed in the EA nust be reasonabl e and supported by
adequate infornation. An EA nust contain a brief discussion of
the need for the proposed action. (40 CF.R § 1508.9(b).) An
agency is required to provide enough detail in a NEPA docunent to
establish that it has taken a good-faith, objective, hard | ook at
the environnental consequences of the proposed actions. * * *

Snply citing data is insufficient; CEQ[Gouncil on
Environnental Quality] regulations require analysis in addition
to evidence. (40 CF. R 8§ 1508.9.) The BLMhas submtted only
one year's worth of rawdata to support their determnation, and
they have submtted no evi dence of any reasoni ng based on that
data. The BLMoffers conclusions, not analysis. For exanpl e,
the BLMstates that "the ADC programis needed and directed
towards |ivestock depredation problens associated nostly wth
coyotes and occasionally wth [other predators].” The BLMthen
describes the areas of planned and restricted control and the
control nethods to be used on the Boise Dstrict. * * * The BLM
also states that in 1990 APH S killed 980 coyotes in the Boise
Dstrict. The BLMdoes not expl ain why planned control is
necessary on all the areas where it is provided. They do not
relate the level of control to the level of |ivestock |osses.
Because the BLMfailed to provide adequate anal ysis relating the
rawdata to the level of need for the ADC activities, | conclude
that the infornati on submtted by the BLMdoes not reasonably
support the level of control proposed in the Boise Dstrict as
set forthinthe EAand the FHan. (See 40 CF. R 8§ 1500. 1. (b),
1508. 9(b) .)

Cmmttee for |daho's Hgh Desert, supra, at 11-12.

6/ Areported loss is aloss reported by a resource owner or nanager, but
not verified by APH S ADC personnel. (EA at App. E)

7/ As a basis for this conclusion, BLMhypothesized a potential |oss of
one or two lost aninal s per night during the grazing season. There was no
anal ysis of the probability of such a loss to graziers in the district.
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This Board has applied this requirenent that BLMprovide an anal ysi s
of the need for the level of ADC activities chosen in a DR particularly in
situations where the record discloses a | ower-than-average rate of |oss to
predators. Predator Project, 127 IBLA 50, 53 (1993). A though the record
before the Board presents data on predator |osses for several years, 8/ the
EA does not provide an anal ysis of the evidence of predation | osses
sufficient to justify control on areas where it is authorized or to rel ate
the level of control to the level of livestock | osses. FRather, the record
contai ns concl usory assertions such as the BLMfinding that a
"[d] emonstrated need for this programis indicated to BLMwhen | i vest ock
| osses are verified in the field by APH S techni cians and docunented i n
their records.” (EAat 3.) onsistent wth this approach, the Dstrict
Manager concluded in the DRthat "[s]ufficient |ivestock | osses have been
docunented in APH S records for ne to conclude that an integrated control
programis justified on public land.” (DRat 5) 9 In acontext simlar
tothis, we held that when the record di scl osed no reasoned anal ysis by BLM
relating the | oss experience to the ADC alternative sel ected and how t he
level s of control relate to actual or projected |ivestock | osses, the ADC
programand the associ ated EA are properly set aside and renanded for
further analysis. Wah WIderness Association, 140 |IBLA 147, 154-55
(1997).

As we noted in Wah WI derness Associ ation, supra, at 155, the issue
before us is not the desirability of the proposed action or the integrated
pest nmanagenent policy it seeks to inpl enent, but whether BLMhas conf or ned
to the standards of evidence and anal ysis required by the Secretary in
Gmmttee for 1daho's Hgh Desert, supra, in support of its decision. The
information gathered in the process of review ng the annual work plan
during the period this appeal was pendi ng shoul d presunably enabl e BLMto
provi de the evidence and anal ysi s required to support the proposed action
or a revised version thereof. Accordingly, we set aside BLMs 1994 [R and
FONS and renmand this case for preparation of a new EA and deci si on.

8 A"Sunmmary of Previous Years APH S ADC Activities" is attached to the
EA as appendix C This summary shows verified and reported |ivestock

| osses for FY 1988 through FY 1993 as wel|l as the take of coyote, cougars,
and other predators. The summary shows that 3,464 coyotes were taken in
the 6 years reported. Atotal of 1,055 sheep and | anbs were verified as
killed by the coyotes during that period.

9/ Indeed, the EA acknow edges that there is a problemwth data quality,
noting in particular that "BLMknows that a substantial nunber of coyotes
are taken by APHS in sheep al | ot nents because of |anb vul nerability,” but
"Wth current data it is not clear whose all otnents account for the

great est nuniber of coyote probl ens, how nuch was preventive or corrective,
and howthat relates to cooperator efforts at avoiding | osses.” (EA at
38.) "Acorrelation analysis of | osses and cooperator practices wth
better quality data should allowfor [a] nore inforned decision process in
the future.” 1d.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis set aside, and the case is renanded.

C Randall Gant, Jr.
Admini strative Judge

| concur:

Gil M Fazier
Admini strative Judge
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